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Carry forward and set off of losses are permissible even when 51 
per cent of the voting power is beneficially held by the same 
persons during the year of loss as well as in the year of set-off  
 

  

9 March 2018 

Background 

Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 

Wadhwa & Associates Realtors Private Ltd1 (the 
taxpayer) held that the taxpayer is entitled to set-off 
the losses from the current year’s income. Section 
79 of the Income-tax Act, 1961 (the Act) refers to 
beneficial holding with voting power and not direct 
ownership of shares. The word used in Section 79 
of the Act is ‘held’ and not ‘owned’. This indicates 
that ownership of the shares with the same person 
is not contemplated for denying the set off of the 
loss. The word preceding ‘held’ is ‘beneficially’ 
which is an adjective/adverb of the word ‘benefit’. 
Therefore, what is to be seen is whether the benefit 
of voting rights is held by the same persons.  

The Tribunal observed that the taxpayer in the 
present case is not seeking to carry forward losses 
for set off but the taxpayer is seeking to set off the 
brought forward losses of the earlier years in the 
current year and therefore provisions of Section 79 
of the Act may not apply.   

Facts of the case 

 The taxpayer is a private limited domestic 
company engaged in the business of leasing of 
commercial properties to earn lease rental and 
for capital appreciation. The taxpayer is a 
company controlled by Wadhwa Group.  

________________________ 

1 Wadhwa & Associates Realtors Private Ltd v. ACIT (ITA No. 

967/M/2016) – Taxsutra.com 

 During the Assessment Year (AY) 2009-10 
and 2010-11, the entire share capital of the 
taxpayer was held by Rajdhani Properties Ltd 
(RPL), Shree Naman Developers Limited 
(SND), Wadhwa Group Holding Private 
Limited (WGH) in equal proportion in 33.33 
per cent. Mr. Vijay Wadhwa and Mrs. Vinita 
Wadhwa held 80 per cent in WGH and 90 per 
cent in RPL as on 31 March 2009. Similarly, 
Mr. Vijay Wadhwa and Mrs. Vinita Wadhwa 
held together 72.5 per cent in WGH and 87 
per cent in RPL as on 31 March 2010.  

 The shareholding pattern of the taxpayer 
remained unchanged from inception till AY 
2011-12.  However, in AY 2012-13 the shares 
held by RPL, SND, and WGH in the taxpayer 
were transferred to Shri Vijay Wadhwa and 
Smt. Vinita Wadhwa for consolidation and re-
organisation of business. The shareholding 
pattern has been depicted in the following 
diagram:  
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 The taxpayer has incurred a loss under the head 
‘income from house property' for AY 2009-10 
(13.89 crores) and AY 2010-11 (7.09 crore) 
aggregating to an INR20.98 crore. In AY 2012-
13, the taxpayer in its computation of income 
claimed set off of a loss against income 
amounting to an INR30.11 crore. 

 The taxpayer claimed that Mr. Vijay Wadhwa and 
Mrs. Vinita Wadhwa through RPL and WGH are 
exercising voting rights exceeding 51 per cent in 
the taxpayer. The taxpayer claimed that as on 31 
March 2009, 31 March 2010 and 31 March 2012, 
51 per cent of the voting power in the taxpayer is 
held by same persons and therefore the taxpayer 
is entitled to set off the aforesaid loss. 

 The Assessing Officer (AO) denied the aforesaid 
set off by invoking the provisions of Section 792 
of the Act and held that since 51 per cent 
shareholding as on 31 March 2009, 31 March 
2010 and 31 March 2012 is not with the same 
persons, the loss cannot be set off. 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)] upheld the order of the AO. 

Tribunal’s decision 

Beneficial voting power vs direct ownership 

 The object of Section 79 as explained by the 
Supreme Court in the case of Italindia Cotton Co. 
P. Ltd.3 is to discourage persons claiming a 
reduction of their tax liability on the profits earned 
in companies which have sustained losses in 
earlier years. It was not unusual for a group of 
persons to acquire a company, which had 
suffered losses in earlier years, in the 
expectation that the company would earn 
substantial profits after such acquisition, and 
they would benefit by a reduction of the tax 
liability on those profits on a set off of losses 
carried forward from earlier years before the 
acquisition. The acquisition of a company in such 
a case would be effected by a change in its 
shareholding and the control over the company 
could be ensured by securing the beneficial 
ownership of shares carrying 51 per cent or more 
of the voting power.  

__________________ 
2 Where change in the shareholding has taken place in a previous year in 
case of a company not being a company in which public are substantially 
interested and other than a company as may be specified, no loss incurred 
in any year prior to the previous year shall be carried forward and set off 
against the income of the previous year, unless on the last day of the 
previous year, the shares of the company carrying not less than 51 per cent 
of the voting power were beneficially held shares of the company carrying 
not less than 51 per cent of the voting power on the last day of the year or 
years in which the loss was incurred  
3 CIT v. Italindia Cotton Co. P. Ltd. [1988] 147 ITR 160 (SC) 

 

 Section 79(a) of the Act lays emphasis on 
the ‘voting power' beneficially held by same 
persons as on the last day of the previous 
year when the loss is incurred and on the last 
day of the previous year when the set off is 
claimed. The condition under Section 79(a) 
of the Act is not holding of the shares but 
exercising voting power. If the intention of the 
legislature was to lay down the condition of 
shareholding, then there was no need to 
specify ‘voting power'. This is fortified by a 
plain reading of Section 79(a) of the Act that 
shareholding is not the condition but exercise 
of ‘voting power' is important for the purpose 
of Section 79(a) of the Act. 

 Second proviso to Section 79(a) provides 
that the section would not apply to any 
change in the shareholding of an Indian 
company which is a subsidiary of a foreign 
company as a result of amalgamation or 
demerger of a foreign company subject to 
the condition that 51 per cent shareholders 
or the amalgamating or demerged foreign 
company continued to be the shareholders of 
the amalgamated or the resulting foreign 
company. This proviso does not provide 
‘voting power’ but lays down the condition of 
‘shareholding’. This indicates that the 
emphasis in the main Section 79(a) of the 
Act is not on shareholding but on voting 
power. 

 Similarly, Section 79 of the Act substituted by 
the Finance Act, 2017 also supports the 
interpretation of Section 79(a) as it stood for 
AY 2012-13. The substituted Section 79(b) of 
the Act provides for carry forward and set off 
of losses in the case of start-up companies 
and there also the emphasis is on holding of 
the shares carrying voting power and not 
voting power being beneficially held as used 
in Section 79(a) of the Act. 

 The phrase ‘beneficially held’ in Section 
79(a) of the Act goes with the voting power 
and not with the shareholding. However, 
clause (b) of Section 79 as substituted by the 
Finance Act, 2017 the phrase ‘voting power’ 
goes with shareholding. The Tribunal 
observed that the test to be satisfied is not 
whether 51 per cent shares should be held 
by same persons on the last day of the 
previous year in which loss is incurred and 
on the last day of the previous year in which 
the loss so incurred is to be set off. The test 
is whether 51 per cent of the voting power 
was beneficially held by same persons on 
the aforesaid two days. 
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 The word used in Section 79 of the Act is ‘held’ 
and not ‘owned’. This indicates that ownership of 
the shares with the same person is not 
contemplated for denying the set off of the loss. 
Further, the word preceding to ‘held’ is 
‘beneficially’ which is an adjective/adverb of the 
word ‘benefit’. Therefore, what is to be seen is 
whether the benefit of voting rights is held by the 
same persons. 

 The phrase ‘beneficially held' would contemplate 
wider meaning to cover a situation wherein if a 
person is able to influence voting rights to the 
extent of 51 per cent in the company seeking set 
off through a chain of holding then same would 
be sufficient not to disentitle the set off of the 
loss. The phrase used in Section 79(a) ‘..... 
beneficially held by persons who beneficially 
held' would indicate indirect control of voting 
rights through chain of holding by the same 
group. 

 In the present case, Mr.   Vijay Wadhwa and 
Mrs.   Vinita Wadhwa through their shareholding 
in RPL and WGH can be said to be holding 51 
per cent voting power in the taxpayer as on 31 
March 2009 and 31 March 2010 and directly as 
on 31 March 2012.  Therefore, the taxpayer is 
entitled to set-off the loss under consideration in 
the AY 2012-13. 

 Similar issue came up before the Karnataka High 
Court in the case of Amco Power Systems Ltd4 
wherein it was held that the purpose of Section 
79 of the Act would be that the benefit of carry 
forward and set off of business losses of 
previous years should not be misused by new 
owner, who may purchase the shares of the 
company, only to get benefit of set-off of 
business losses for previous years. For such 
purpose, it is provided under the said provision 
that 51 per cent of voting power which was 
beneficially held by a person or persons should 
continue to be held, only then such benefit be 
given to the company. 

 The Tribunal relied on the decision of the Delhi 
High Court in the case of Select Holiday5. In the 
case before the Delhi High Court, the taxpayer 
was directly held to the extent of 98 per cent by 
one shareholder company. Such shareholder 
company merged with the taxpayer company 
and, by virtue of the merger, the shareholders of 
the amalgamating company became direct 
shareholders of the taxpayer company. The 
Delhi High Court denied the applicability of 
Section 79 of the Act on the ground that there 
was no change in the control and management 
of the taxpayer post amalgamation and the  

_________________ 
4 CIT v. Amco Power Systems Ltd [2015] 379 ITR 375 (Kar) 
5 CIT v. Select Holiday Resorts (P) Ltd [2013] 217 Taxman 110 (Del) 

 

change in the shareholding was a 
consequence of the amalgamation where the 
shareholder company of the taxpayer, i.e., 
amalgamating company ceased to have legal 
existence. 

 The decision of the Delhi High Court in the 
case of Yum Restaurants (India) P. Ltd6 is 
distinguishable on facts of the present case 
since the taxpayer, in that case, failed to 
show that Yum USA is the beneficial owner 
of shares held by Yum Asia which was 
subsequently transferred to Yum Singapore. 
Yum USA is not a shareholder on any of the 
two days as mandated by Section 79 of the 
Act.    

 The decision in the case of Vodafone7 relied 
on by the tax department is not applicable to 
the facts of the present case. The issue in 
Vodafone's case was not relating to Section 
79 of the Act but on capital gains due to 
indirect transfer whereby the control of Indian 
company got changed because of change in 
shareholding of foreign entities. It was in this 
context that separate legal entity concept of 
each company was explained. On the 
contrary, due to the use of the phrase 
‘beneficially held' in Section 79 of the Act, the 
legislature seems to have accepted the 
concept of group control due to chain 
holdings with one/more persons ultimately. 
Similarly, various other decisions8 relied on 
by the tax department are distinguishable on 
facts of the present case.  

Applicability of Section 79 to brought 
forward losses   

 Section 79 of the Act provides for carry 
forward and set off of losses. In the present 
case, the taxpayer is not seeking carry 
forward of losses to be set off but the 
taxpayer is seeking to set off the brought 
forward losses of the earlier years to be set 
off in the current AY, and therefore 
provisions of Section 79 of the Act may not 
be applicable. 

 The said section would apply if there is a 
change in voting power in the AY when the 
loss sought to be carried forward and set off 
against the subsequent year losses. 
However, the taxpayer in the present appeal 
for AY 2012-13 is seeking to set off loss 
incurred in AY 2009-10 and 2010-11.  

_______________ 
6 Yum Restaurants (India) P. Ltd v. ITO [2016] 380 ITR 637 (Del) 
7 Vodafone International Holdings BV v. UOI [2012] 341 ITR 0001 
(SC) 
8 Tainwala Trading and Investments Co. Ltd v. ACIT [2012] 54 SOT 204 
(Mum), ITO v. Barodwala [1983] 4 ITD 186 (Mum) 
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 Mr. Vijay Wadhwa and Mrs. Vinita Wadhwa 
through their shareholding in RPL and WGH as 
on 31 March 2009 and 31 March 2010, i.e. the 
last day of the previous year in which the loss 
was incurred held voting rights to the extent of 56 
per cent and  53 per cent respectively and as on 
31 March 2012 held 100 per cent of shares 
carrying voting rights directly and therefore the 
taxpayer is entitled to carry forward and set off of 
loss of AY 2009-10 and 2010-11 against income 
of AY 2012-13. 

Our comments 

The issue whether the benefit of carry forward and 
set off of business losses of previous years can be 
availed on a change in shareholding has been a 
matter of debate before the Courts/Tribunal. 

The Mumbai Tribunal in the case of Just Lifestyle 

Pvt. Ltd9 denied carry forward of loss in the case of a 

closely held company pursuant to a change in more 
than 49 per cent of shareholding. The Mumbai 
Tribunal rejected the taxpayer’s contention that the 
share transfer within the group did not result in a 
change of beneficial ownership. Similarly, the Delhi 
High Court in the case of Yum Restaurants India Pvt. 

Ltd10 held that the taxpayer would not be entitled to 

carry forward and set off unabsorbed losses on 
change in immediate shareholding by over 49 per 
cent even though the change in shareholding was 
within the group, and the ultimate holding company 
of both the transferor and transferee was the same. 

The Tribunal in the present decision held that in 
order to attract Section 79 of the Act beneficial 
shareholding is relevant and not the registered 
shareholding. Further, Section 79 may not apply for 
set off of brought forward losses. The limitation under 
the provisions would apply only to determine the 
eligibility of carry forward and set off of losses in 
subsequent years when there is a breach of 51 per 
cent shareholding with beneficial voting power. 

This decision provides guidance on the applicability 
of Section 79 of the Act in the event of change in 
shareholding.  

__________________ 
9 Just Lifestyle Pvt. Ltd v. DCIT (ITA No. 2638/Mum/2012)  
10 Yum Restaurants (India) (P.) Ltd. v. ITO [2016] 380 ITR 637 (Del) 
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